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Multiple hats

In re Processed Egg Products Antitrust Litigation, 278 F.R.D. 112 (2011) (included in the 
materials as 1)

• The documents at issue during discovery were found to not be protected by attorney-client 
privilege because defendant did not demonstrate that they were prepared in connection with a 
request for, or the provision of, legal advice.

• The documents, including memoranda, unsent letters, and emails from the president and vice 
president to trade cooperative executives were not privileged even though some were also sent 
to the corporate counsel or referenced comments made by counsel. 

• See also Southeastern Pennsylvania Transp. Authority v. Caremarkpcs Health, L.P., 254 F.R.D. 
253 (2008) (included in the materials as 1a)

3

I.  Who is the client? 
Role clarification

U.S. v. Askins, 2016 WL 4039204 (July 28, 2016) (included in the materials as 2)

• Former executive director argued that statements in meeting that included discussion about possibly 
falsifying documents and embezzlement were protected by attorney-client privilege because she had 
an attorney-client relationship with firm that provided legal advice to employer

• Court held that firm did not represent executive director in her personal capacity and statements made 
in meeting were not made in confidence

• The privilege applies when the client is a corporation.

• Upjohn Co. v. United States, 449 U.S. 383, 390 (1981).

• Model Rule of Professional Conduct 1.13: “A lawyer employed or retained by an 
organization represents the organization acting through its duly authorized constituents.” 
[Adopted by Iowa, Kansas, Missouri, North and South Dakota, Michigan and Illinois.]
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I.  Who is the client? 
Role clarification (cont.)
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Subject to waiver, the client (or other holder of the privilege) has a 
“privilege to refuse to disclose, and prevent another from disclosing, 
a confidential communication between client and lawyer.” 
Iowa Evidence Code §954
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II.  Attorney-client privilege: 
What is it?

The attorney-client privilege protects:

• communications,

• between the attorney and client,

• made in confidence,

• when the lawyer is acting in his capacity as a legal advisor, 

• and legal advice of any kind is sought,

• unless waived.

Admiral Ins. Co. v. U.S. Dist. Ct., 881 F.2d 1486, 1492 (9th Cir. 1989).
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II.  Attorney-client privilege: 
What is it? (cont.)
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• Discussions between the attorney and client in the course of the relationship.

• Some states construe privilege narrowly, e.g., Michigan: "[T]he scope of the [attorney-
client] privilege is narrow: it attaches only to confidential communications by the client to its 
adviser that are made for the purpose of obtaining legal advice." Fruehauf Trailer Corp. v. 
Hagelthorn, 208 Mich. App. 447, 450, 528 N.W.2d 778, 780 (1995). However, "[t]he 
privilege does not . . . automatically shield documents given by a client to his counsel." 
McCartney v. Attorney General, 231 Mich. App. 722, 731, 587 N.W.2d 824, 828 (1998).” US 
Fire Insurance Company v. City of Warren, Dist. Court, ED Michigan, June 14, 2012. Key: If 
document wasn't privileged before it went to counsel, it's not privileged afterwards.

• Only “communications,” not facts. Thus, facts contained in the communication are not 
protected.

• Meeting minutes and facts discussed at a meeting do not become privileged just because counsel is present. 
Legal advice regarding those facts might be privileged if the client is directly seeking legal advice about them.
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II.  Attorney-client privilege: 
What communications are privileged?

“Confidential” (Cal. Evid. Code §952)

• Communication must be made in confidence: As far as the client is aware, the communication 
is not disclosed to any third party other than those who are reasonably necessary for the 
transmission of the information.

• May extend “to communications with third parties who have been engaged to assist the 
attorney in providing legal services.”

• U.S. v. Richey, 632 F.3d 559, 566 (9th Cir. 2011).

• However, the third party must be assisting and reporting to the attorney. (e.g., When an investigator was 
retained by an attorney to discover details of a marijuana-growing operation, conversations with the client 
were not privileged when the client told the investigator not to relay the conversation to the attorney.

• U.S. v. Haynes, 216 F.3d 789, 798 (9th Cir. 2000).

• May extend to communications between non-lawyers within corporation if includes advice 
received from in-house counsel.  
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II.  Attorney-client privilege: 
What communications are privileged? (cont.)
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• Generally, the privilege only attaches when the attorney is giving legal advice.

• There is no privilege when the attorney is engaged in non-legal work, such as rendering 
business or technical advice.

• If legal advice is only incidental to a discussion of business policy, the communication may 
not be protected.

• There is no exact moment when privilege attaches. It is a balancing of the reasons for the 
communications and the advice given.

• A significant e-discovery issue for in-house counsel.
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II.  Attorney-client privilege:
When does it attach?

• The power to waive corporate attorney-client privilege rests with the corporation’s 
management and is normally exercised by its officers and directors. Commodity 
Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 348 (1985) (included in the 
materials as 3).

• The privilege stays with the corporation, not the managers.

• Displaced managers cannot assert the attorney-client privilege, and new management 
can waive the privilege with respect to communications made by former officers and 
directors.
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II.  Attorney-client privilege: 
Who can assert and waive it?
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Crime-fraud exception

• If advice is sought in order to aid someone to commit or plan to commit a crime 
or fraud; or

• If the attorney reasonably believes that disclosure of the information is necessary 
to prevent a criminal act that the attorney reasonably believes is likely to result in 
death or substantial bodily harm to an individual. 
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II.  Attorney-client privilege:
An exception

If the privilege attaches but is lost

• Privilege can be lost:

• Third parties are present during conversations.

• Later disclosure of confidential information to third parties.

• Giving non-legal (business) advice.

• Email – Be careful who you cc and bcc!

• An initial email with an attorney may be privileged. 

• But forwarding that email to people not included in the attorney-client relationship destroys the 
privilege.

• Who retains consultants/agents and for what purpose (clear representation)
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II.  Attorney-client privilege: 
How is it destroyed?
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A cautionary tale regarding work e-mail

Holmes v. Petrovich Dev. Co., 191 Cal.App.4th 1047 (2011) 

• Communications sent from a company computer between an employee and her attorney 
regarding possible legal action against the employer were not privileged.

• “[T]he emails sent via company computer…were akin to consulting her lawyer in her 
employer’s conference room, in a loud voice, with the door open, so that any reasonable 
person would expect that their discussion of her complaints about her employer would be 
overheard by him."

• Factors relied upon:

• The computer was the company’s property.

• The company had specific policies regarding using emails for work only.

• The policies made clear that emails were not private and may be monitored.

• The employee knew of and agreed to these conditions.
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II.  Attorney-client privilege: 
How is it destroyed? (cont.)

AkzoNobel Chemicals, Sept. 14, 2010 (included in the materials as 4):

• Communications between in-house counsel and corporate client are not privileged in 
investigations conducted by the European Commission.

• Akzo involved a "dawn raid" procedure where investigators entered the business to 
recover documents that included communications between in-house counsel and 
company executives.

• Communications were for the purpose of seeking and providing legal advice; still not 
privileged.

See New Developments since November 2017
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III.  European in-house counsel attorney-client privilege
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"The Yates Memo" 

• "Individual Accountability for Corporate Wrongdoing," Sally Yates, U.S. Deputy 
Attorney General (Sept. 9, 2015) (included in materials as 5)

Impact on Privilege

• "The Yates Memo and Prosecution of Corporate Individuals: Whose Team 
Does Your General Counsel Play for Now?, " Glenn Colton, Stephen Hill, 
Thomas Kelly, Lisa Krigsten, George Newhouse, (Sept. 29, 2015) (included in 
materials as 6)
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IV.  Internal investigations: 
"Yates memo"

"Corporate Miranda Warnings" 

To avoid potential misunderstandings, provide the following “corporate Miranda warning”:

• Inform the individual that your allegiance and responsibility is owed to the corporation.

• Inform the individual that he or she should seek independent counsel to protect any 
potentially adverse interests.

• Instruct the individual that any confidential information will be used for the corporation’s 
benefit.

These disclosures should be made in writing!

16

IV.  Internal investigations: 
Conflicts of interest
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Beneficial dual representations 

• Should counsel represent both the corporation and one or more of its officers, directors, or 
employees?

• Can save the cost of hiring outside counsel.

• Can keep control of the matter within the corporation.

• Allowed, subject to the provisions of applicable Rules of Professional Responsibility.
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IV.  Internal investigations:
Conflicts of interest (cont.)

• Privilege Protects Communications reflected in the Interview materials since they 

were made to provide legal advice.  In re Gen. Motors LLC Ignition Switch 

Litigation, 80 F. Supp. 3d 521 (S.D.N.Y. 2015) (included in materials as 7)
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IV.  Internal investigations:
Retention of privilege to materials and interview reports underlying 
an internal investigation
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• European in-house counsel attorney-client privilege

• In November 2017, the Paris Court of Appeal decided that emails between in-house counsels relating to the 

defense strategy set up by the company’s outside counsels, although they neither originated from, nor were 

addressed to, an outside counsel, should be considered, during dawn raids, as protected by legal privilege 

and not be seized by the French Competition Authority.

• In 2018, the English Court of Appeal’s much-anticipated decision on legal professional privilege in Director of 

the Serious Fraud Office v. Eurasian Natural Resources Corporation Ltd. (The Director of the Serious Fraud 

Office v Eurasian Natural Resources Corporation Limited [2018] EWCA Civ 2006) contains mixed news for 

companies conducting internal investigations.  While the decision provides some clarity regarding the 

availability of litigation privilege in the context of criminal investigations, the court held that it was unable to 

depart from the controversial decision in Three Rivers (No. 5) (Three Rivers District Council and Others v 

Governor and Company of the Bank of England (No. 5) [2003] QB 1556) which defined the “client” narrowly 

for the purposes of legal advice privilege.  This means that companies, especially large corporations and 

multinational corporate groups, will continue to face difficulties in obtaining the information they need to 

investigate suspected wrongdoing, without losing the benefit of legal advice privilege under English law.

19

V.  New developments

• CLO conflicts of interest 

• "A CLO's Departure Shines Light on In-House Conflicts," Corporate Counsel, (Aug. 3, 2016)

• Internal investigations - employee refusal to cooperate

• Gilman v. Marsh & McLennan Companies, Inc., 826 F.3d 69 (2d Cir. 2016) (included in materials as 8)

• Former employees brought suit for breaches of contract and implied covenant of good faith and fair dealing 
for failure to pay employees severance or other compensation when employees were terminated for refusal 
to comply with employer's order to sit for interviews regarding employee participation in a criminal bid-
rigging scheme.

• Order to sit for interview was reasonable because employees in question were named by AG as co-
conspirators in the scheme; order was also direct and unequivocal and, under Delaware law, failure to 
"obey a direct, unequivocal, reasonable order of the employer" is a "cause" for termination. 

• Communications between Corporate Counsel and former employees

• Newman v. Highland Sch. Dist. No. 203, 381 P.3d 1188 (Wash. 2016) (included in materials as 9)
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V.  New developments (cont.)
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• Everyone else is doing it” – technically legal, competitive disadvantage, can’t all be wrong (Ed Clark 
story), Bear Sterns, Lehman Bros.

• Aggressive growth sales/strategy – Wells Fargo

• Excessive leverage

• “Failure is not an option” – Enron; Volkswagen; Theranos

• Marginalizing risk management function – lack of enterprise wide risk management framework – Wells 
Fargo

• Compensation systems rewarding excessive risk – Enron; Wells Fargo

• Lack of transparency - Enron

• Excessive risk culture – continually increasing risk limits
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VI.  Warning signs

• Lack of transparency, especially with the Board - Enron; Wells Fargo; Theranos

• Marginalizing or indifference to internal audit

• Arrogant suspension of disbelieve – willful blindness - General Motors

• Too good to be true – isn’t’

• No culture of doing the right thing

• Ignoring red flags – General Motors; BP (formerly British Petroleum); Theranos

• Lack of independent control functions like law, compliance, risk and internal audit

• Long standing market behavior
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VI.  Warning signs (cont.)
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VII.  Background resources

1. The Smartest Guys in the Room:  The Amazing Rise and Scandalous Fall of Enron by Bethany 
McLean and Peter Elkind

2. Conspiracy of Fools:  A True Story by Kurt Eichenwald

3. YouTube video:  Documentary: The Smartest Guys in the Room

4. High Performance with High Integrity – Ben Heineman

5. The Inside Counsel Revolution – Ben Heineman

6. Integrity: Good People, Bad Choices and Life Lessons from the White House by Egil “Bud” Krogj

7. Corporate Counsel as Corporate Conscience:  Ethics and Integrity in the Post Enron Era – Paul 
Patton, Queen’s Facility of Law, Legal Studies Research Papers Series, Accepted Paper No. 07-08 
(Canadian Bar Review, Volume 84, 3, 2006)
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VII.  Background resources (cont.)

8. Avoiding the San Andres Earthquake; Lessons Drawn from History for Corporate Counsel, June 11, 
2015 – John K. Villa, Williams and Connelly LLP, Washington, DC - Association of Corporate Counsel

9. Corporate Governance and Crisis Management; a General Counsel’s Perspective, Berkley Research 
Group – Chairman’s Dinner, November 4, 2015, San Francisco, CA

10. Independent Directors of the Board of Wells Fargo and Company Sales Practices Investigation 
Report, April 10, 2017

11. Gate Keepers:  The Profession of Corporate Governance – John C. Coffee, Jr. (Oxford Press)

12. Bad Blood:  Secrets and Lies in a Silicon Valley Startup, by John Carreyrou

13. David Boies Pleads Not Guilty, by James B. Stewart, September 21, 2018, New York Times


























































































































































































































