THE
INTERNATIONAL
ARBITRATION
REVIEW

SIXTH EDITION

EDITOR
JAMES H CARTER

LAW BUSINESS RESEARCH



THE INTERNATIONAL
ARBITRATION REVIEW

The International Arbitration Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The International Arbitration Review - Edition 6
(published in June 2015 — editor James H. Carter)

For further information please email
Nick.Barette@lbresearch.com



THE
INTERNATIONAL
ARBITRATION

REVIEW

Sixth Edition

Editor
James H CARTER

Law BusiNneEss RESEARCH LTD



PUBLISHER
Gideon Roberton

BUSINESS DEVELOPMENT MANAGER
Nick Barette

SENIOR ACCOUNT MANAGERS
Katherine Jablonowska, Thomas Lee, Felicity Bown

ACCOUNT MANAGER
Joel Woods

PUBLISHING MANAGER
Lucy Brewer

MARKETING ASSISTANT
Rebecca Mogridge

EDITORIAL COORDINATOR
Shani Bans

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Anna Andreoli, Timothy Beaver

SUBEDITOR
Janina Godowska

MANAGING DIRECTOR
Richard Davey

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2015 Law Business Research Ltd
www. TheLawReviews.co.uk
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of June 2015, be
advised that this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-909830-53-0

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112



THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW

THE ASSET MANAGEMENT REVIEW



THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW
THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INTERNATIONAL INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW

THE SECURITIES LITIGATION REVIEW

www. TheLawReviews.co.uk



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:

ADVOKATFIRMAN DELPHI
ALI BUDIARDJO, NUGROHO, REKSODIPUTRO
AMBOS NBGO
ANJARWALLA & KHANNA
ANWALTSBURO WIEBECKE
ATELIER JURIDICO
BAKER & MCKENZIE (GAIKOKUHO JOINT ENTERPRISE)
BOFILL ESCOBAR ABOGADOS
CARDENAS & CARDENAS ABOGADOS
CORRS CHAMBERS WESTGARTH
CURTIS, MALLET-PREVOST, COLT & MOSLE LLP
DE BERTI JACCHIA FRANCHINI FORLANI
DENTONS
DR COLIN ONG LEGAL SERVICES
EVERSHEDS
GARRIGUES
GUN + PARTNERS

KBH KAANUUN



Acknowledgements

KONRAD & PARTNERS
LETT LAW FIRM
LINKLATERS LLP
MARKIDES, MARKIDES & CO LLC
MG ADVOGADOS
MIRANDA & AMADO, ABOGADOS
MOTIEKA & AUDZEVICIUS
MULLA & MULLA & CRAIGIE BLUNT & CAROE
RAJAH & TANN LLP
SABEV & PARTNERS
SCHRECK LAW OFFICES
SHALAKANY LAW OFFICE
SOFUNDE, OSAKWE, OGUNDIPE & BELGORE
SORY@LAW
SRS ADVOGADOS - SOCIEDADE REBELO DE SOUSA E ASSOCIADOS, RL
WEERAWONG, CHINNAVAT & PEANGPANOR LTD
WILMER CUTLER PICKERING HALE AND DORR LLP

ZIEMONS & RAESCHKE-KESSLER

ii



Editor’s Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

CONTENTS

James H Carter

INVESTMENT ARBITRATION: JURISDICTION
AND PROCEDURE ......ccoooiiiiiiiiiiiiniiiiicccececcnes 1
Miriam K Harwood, Simon N Batifort and Christina Trahanas

AFRICA OVERVIEW .....cvcoiiiiietiieeieinieseetesieeseressessssessessssesnns 25
Michelle Bradfield, Jean-Christophe Honlet, Liz Tout, Augustin
Barrier, James Langley and Lionel Nichols

ASEAN OVERVIEW ..o 35
Colin Ong
ANGOLA. ...ttt ettt rae e s 56

Lino Diamvutu

AUSTRALIA ..ot 67
James Whittaker, Colin Lockhart and Timothy Bunker

AUSTRIA. ...ttt ettt s e e eee et e s e s eaeeseaeesane 89
Christian W Konrad and Philipp A Peters

BELGIUM oottt ettt e eeeeseee s eeeeeeesaeeenees 101
Kathleen Paisley
BRAZIL.... oottt ee e e e e e e e e eeeaeee e 115

Luiz Olavo Baptista, Mariana Cattel Gomes Alves and Camila Emi
Tomimatsu

BULGARIA......c.ciiiiiiiiiicccccccssea 136
Assen Alexiev and Boryana Boteva

iii



Contents

Chapter 10

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

CANADA . ...ttt 149
Thomas O’Leary, Martha Harrison and Holly Cunliffe

CYPRUS L.ttt 191
Alecos Markides

DENMARK ......oociiiiiiiiinccecreese e 202
René Offersen

EGYPT ..ot 215
Khaled El Shalakany

ENGLAND & WALES......ccoseitneineeeneeenereenreeeenenenes 222

Duncan Speller and Francis Hornyold-Strickland

EUROPEAN UNION ...ttt et eeeeeeereeesee e 238
Edward Borovikov, Bogdan Evtimov and Anna Crevon-Tarassova

Jean-Christophe Honlet, Barton Legum, Anne-Sophie Dufétre
and Annelise Lecompte
GERMANY ..ottt 258

Hilmar Raeschke-Kessler

Thaddeus Sory

iv



Contents

Chapter 22

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Chapter 33

Shardul Thacker

INDONESIA ..ottt
Theodoor Bakker, Sabat Siahaan and Ulyarta Naibaho

Yoshiaki Muto, Tetsuo Kurita, Yuichiro Omori and
Michael Dunmore

Aisha Abdallah and Noella C Lubano

LITHUANIA Lot

Ramianas Audzevidius

MALAYSTA ..ottt ettt eaee e s et e e esaeeseeaneas
Avinash Pradban

NETHERLANDS ....cccooiiiiiiiiicieneeceeececee e
Marc Krestin and Georgios Fasfalis

NIGERIA. ...t
Babajide Ogundipe and Lateef Omoyemi Akangbe

José Daniel Amado, Lucia Olavarria and Clara Maria Lépez



Chapter 34

Chapter 35

Chapter 36

Chapter 37

Chapter 38

Chapter 39

Chapter 40

Chapter 41

Chapter 42

Chapter 43

Chapter 44

Chapter 45

Appendix 1

Appendix 2

PORTUGAL ..ottt 439
José Carlos Soares Machado and Mariana Franca Gouveia

ROMANIA ..ottt ettt s e s eae e e e e saee e 446
Tiberiu Csaki

RUSSIA ..o 457
Mikhail Ivanov and Inna Manassyan

SINGAPORE ...ttt e eeeeeeeseeeeeeeens 472
Paul Tan and Samuel Seow

Carlos de los Santos and Margarita Soto Moya

SWEDEN L...ooiiiiiiiiniiiiici e 500
Peter Skoglund and Sverker Bonde

SWITZERLAND ...ttt 509
Martin Wiebecke
THAILAND oottt eeeeeeeeeeeeaeeeeeseeeseneenns 527

Chinnavar Chinsangaram, Warathorn Wongsawangsiri,
Teerasak Petchpaibool and Rawin Herabar

TURKEY ..ottt 536
Pelin Baysal
UKRAINE.......cooiiiiiiiiiiine 547

Ulyana Bardyn and Roman Mehedynyuk

UNITED ARAB EMIRATES........cccceoouviviiiiiiiiiiiccnas 562
DK Singh
UNITED STATES ..ottt 573

James H Carter and Claudio Salas

ABOUT THE AUTHORS .....ccooiiiiiniieineeeeeeeneeeens 597

CONTRIBUTING LAW FIRMS’ CONTACT DETAILS.....627



EDITOR'S PREFACE

International arbitration is a fast-moving express train, with new awards and court
decisions of significance somewhere in the world rushing past every week. Legislatures,
too, constantly tinker with or entirely revamp arbitration statutes in one jurisdiction or
another. The international arbitration community has created a number of electronic
and other publications that follow these developments regularly, requiring many more
hours of reading from lawyers than was the case a few years ago.

Scholarly arbitration literature follows behind, at a more leisurely pace. However,
there is a niche to be filled for analytical review of what has occurred in each of the
important arbitration jurisdictions during the past year, capturing recent developments
but putting them in the context of the jurisdiction’s legal arbitration structure and
selecting the most important matters for comment. This volume, to which leading
arbitration practitioners around the world have made valuable contributions, seeks to
fill that space.

The arbitration world is consumed with debate over whether relevant distinctions
should be drawn between general international commercial arbitration and international
investment arbitration, the procedures and subjects of which are similar but not
identical. This volume secks to provide current information on both of these precincts of
international arbitration, treating important investor—state dispute developments in each
jurisdiction as a separate but closely related topic.

I thank all of the contributors for their fine work in compiling this volume.

James H Carter

Wilmer Cutler Pickering Hale and Dorr LLP
New York

June 2015
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Chapter 12

CHINA

Keith M Brandt and Michael KH Kan'

I INTRODUCTION

The Civil Procedure Law and the Arbitration Law of China regulate arbitrations seated
in China. China is pro-arbitration and arbitration is preferred to litigation, which
suffers from inefliciency, administrative interference and local protectionism. Because
the Arbitration Law requires arbitrations seated in China to be administered by a
Chinese arbitral institution, a number of prominent arbitral institutions have emerged.
Competition among these institutions to be the best has been fierce to date. Importantly,
while the China International Economic and Trade Arbitration Commission (CIETAC)
has traditionally been the preferred arbitral institution for foreign-related disputes,
and has continued to strive to do so with the announcement of its new rules on
1 January 2015, it faces serious challenges from its split-off Shanghai sub-commission,
now formally known as the Shanghai International Arbitration Center (SHIAC), which
has been able to take advantage of its geographical proximity to offer arbitration-related
services to the Shanghai Pilot Free Trade Zone through its launch of the Shanghai Pilot
Free Trade Zone Court of Arbitration in 2013, followed by the Shanghai Pilot Free Trade
Zone Arbitration Rules in 2014. All the more so when SHIAC’s legal status and standing
have now been widely confirmed by the highest and intermediate courts in China. The
dynamics have certainly changed.

1 Keith M Brandt is the managing partner and Michael KH Kan is a senior managing associate

at Brandt Chan & Partners in association with Dentons HK LLP.
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II THE YEAR IN REVIEW

i CIETAC updated its arbitration rules to reflect the latest international trends

On 4 November 2014, CIETAC issued its revised arbitration rules (the 2015 Rules) to
replace the previous version of the rules issued on 3 February 2012 (the 2012 Rules)
in its continued quest to strive for international best practice. The 2015 Rules came
into effect on 1 January 2015. The key changes introduced by the 2015 Rules may be
summarised as follows.

Dealing with joinder, multiple contracts and consolidation of arbitrations
The 2015 Rules have introduced extensive provisions to deal with joinder, multiple
contracts and consolidation of arbitrations.

Joinder (Article 18 of the 2015 Rules)

CIETAC may now join third parties to the arbitration at any stage if the third party is
prima facie bound by the same arbitration agreement invoked in the arbitration. Either
party to the arbitration may request CIETAC to order a third party to join the arbitration
proceedings, provided that the applicant can prove that the third party is prima facie
bound by the same arbitration agreement invoked in the arbitration. However, CIETAC
also has the power to refuse ordering a joinder where it deems circumstances exist that
make the joinder inappropriate.

Multiple contracts (Article 14 of the 2015 Rules)

Parties may now commence a single arbitration concerning disputes arising out
of multiple contracts, provided, among other things, that such contracts comprise a
principal contract and its ancillary contracts, or they involve the same parties which
have legal relationships of the same nature; the disputes arise out of the same transaction
or the same series of transactions; and that the arbitration agreements are identical or
compatible.

Consolidation (Article 19 of the 2015 Rules)

Under the 2012 Rules, only upon the agreement of all parties could multiple proceedings
be consolidated into a single arbitration. CIETAC’s power to consolidate two or more
arbitrations has been expanded under the 2015 Rules to include the power to consolidate
arbitrations even in the absence of the consent from all parties, where the claims are
made under multiple arbitration agreements that are identical or compatible, and they
involve the same parties and legal relationships of the same nature; the claims in different
arbitrations are made under the same arbitration agreement; or the claims are made
under multiple arbitration agreements that are identical or compatible, and the multiple
contracts involved consist of a principle contract and its ancillary contracts.

Emergency Arbitrator Procedure (Article 23 of and Appendix 111 to the 2015 Rules)

Another key change under the 2015 Rules is the introduction of emergency arbitrator
procedure, which has been prevalent among established arbitral institutions, including
the International Chamber of Commerce (ICC), Singapore International Arbitration
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Centre (SIAC) and Hong Kong International Arbitration Centre (HKIAC) in recent
years. Under the procedures set out in Appendix III, parties may now apply to an
emergency arbitrator to grant urgent interim injunctive relief such as preservation of
property, prohibitory or mandatory injunctions, and preservation of evidence, before
the arbitral tribunal is constituted. Appendix III provides that once the Arbitration
Court (as discussed below) has decided that the emergency arbitrator procedure shall
apply, the emergency arbitrator shall be appointed within one day of receipt of the
relevant documents and payment. The emergency arbitrator is required to then provide
a procedural timetable within two days leading to a decision within 15 days of his
appointment. The usual safeguards including procedures for challenging the emergency
arbitrator (e.g., on ground of lack of independence or impartiality) and the requirement
for the applicant to provide security are provided for. It remains to be seen, however,
whether an emergency arbitrator’s decision, which under the 2015 Rules may be in the
form of an order or award and is stated to be binding upon parties, may be readily enforced
in the courts of various jurisdictions in accordance with local laws notwithstanding that
it is arguably interim in nature. One example of such a hurdle is that, as mentioned in
our previous article, only the Chinese courts have jurisdiction to grant interim measures

such as injunctions or preservation of property or evidence order under the current PRC
Civil Procedural Code.

Organisational changes within CIETAC

The 2015 Rules has also made changes to CIETAC’s internal organisational structure
by creating an arbitration court. Under the 2015 Rules, all functions and powers of
the former CIETAC Secretariat will be transferred to the Arbitration Court, which are
reflected in various provisions throughout the 2015 Rules. As such restructuring is more
of an internal adjustment within CIETAC, it is not anticipated to have a significant
impact on the actual conduct or progress of the arbitration.

Increasing the threshold for the application of its summary procedure

Under the 2015 Rules, the threshold for the application of its summary procedure has
been increased from 2 million to 5 million renminbi. This adjustment is in line with
the rules of other international arbitral institutions and is aimed to improve CIETAC’s
administrative efficiency and effectiveness, by offering parties the option of agreeing
upon a leaner, and therefore quicker, arbitration procedure in the appropriate dispute.

Attempted clarification on the relationship (if any) between CIETAC Beijing and its
Shanghai and South China (Shenzhen) sub-commissions

On 30 April 2012 and 16 June 2012, the CIETAC’s sub-commissions in Shanghai and
Shenzhen respectively declared independence from CIETAC headquartered in Beijing,
followed by name changes to the SHIAC and the Shenzhen Court of International
Arbitration (SCIA), and the adoption of their own respective arbitration rules and panels
of arbitrators. The 2015 Rules attempt to address the splic between CIETAC Beijing
and its Shanghai and South China (Shenzhen) sub-commissions after the latter two
broke away from CIETAC in 2012, by providing effectively in Article 6 that where
an arbitration agreement provides for arbitration before the old CIETAC Shanghai or
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South China (Shenzhen) sub-commissions, the arbitration will fall under the jurisdiction
and administration of CIETAC (Beijing). Pursuant to Article 4(2) and Article 84, the
2015 Rules and therefore Article 6 should apply to arbitration commenced after they
came into force (i.e., 1 January 2015).

Further, on 31 December 2014, CIETAC announced the reconstitution of its
Shanghai and South China sub-commissions.

The validity and effectiveness of Article 6 should be viewed with extreme caution.
As will be seen below, there has been a number of judicial authorities, presumably
following guidance issued by the Supreme People’s Court (SPC), the highest court in
China, that the split sub-commissions (not CIETAC (Beijing)) had jurisdiction pursuant
to the arbitration agreements providing for administration by such sub-commissions.
Accordingly, while there may be more substance in an argument that Article 6 should
apply to fresh arbitration agreements entered into after the 2015 Rules came into force
on 1 January 2015 expressly providing for the application of those rules and expressly
referring to the CIETAC Shanghai or South China Sub-Commission, in each case clearly
and accurately identifying the rules or sub-commission, this may well not be the position
in other situations, in particular in respect of arbitration agreements entered into prior to
31 December 2014 and arbitrations commenced pursuant to the same.

Special Rules for CIETAC Hong Kong Arbitration Centre

In September 2012, CIETAC established the CIETAC Hong Kong Arbitration Centre.
Article 73 to Article 80 of the 2015 Rules make provisions for arbitrations administered
by the CIETAC Hong Kong Arbitration Centre. Of significance is that the rules now
provide that any arbitration referred to the CIETAC Hong Kong Arbitration Centre
shall be seated in Hong Kong and an award shall be a Hong Kong award. As such, the
arbitration shall be subject to Hong Kong procedural law, including the Hong Kong
Arbitration Ordinance, and the supervisory jurisdiction of the Hong Kong courts.
Sino-West business partners may find the prospect of a Hong Kong award carrying a
CIETAC hallmark an attractive compromise. First, from the Chinese side, the oversight
of arbitration by a familiar Chinese arbitral institution and from the Western side, the
supervisory powers exercisable by an internationally recognised quality judicial system
displacing concerns of local protectionism and uncertainty associated with arbitrating
on the counterparty’s turf. Secondly, the Chinese side may perceive that a Hong Kong
award may be more readily recognised and enforced in foreign jurisdictions where
the counterparty is situated under the New York Convention, and the Western side
may perceive that a CIETAC-administered award may be more readily recognised and
enforced in the counterparty’s hometown in mainland China.

The 2015 Rules have once again reinforced CIETAC’s prominence among leading
arbitral institutions in the region and internationally. The effectiveness of the highlights
remain to be tested, both as a matter of law (at least insofar as enforceability of interim
relief award or order before an emergency procedure is concerned) and attractiveness to
business people.
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ii SHIAC - Pilot Free Trade Zone Arbitration Rules

Since the CIETAC-SHIAC/SCIA split, the SHIAC has been striving to gain recognition
and prominence. Since its establishment together with its arbitration rules on 1 May 2012,
its arbitration rules have been revised annually, with the current version having come
into force on 1 January 2015.

The highlight of SHIACs efforts in 2014 should, however, be the promulgation
of the Shanghai Pilot Free Trade Zone arbitration rules (FTZ Arbitration Rules). As
with CIETAC’s 2015 Rules and subject to similar issues under Chinese law, the FTZ
Arbitration Rules contain an emergency arbitrator procedure (Article 21) for seeking
interim relief and joinder or consolidation of arbitrations provisions (Article 36 to Article
38). The distinction from the CIETAC’s 2015 Rules is that, first, the FTZ Arbitration
Rules (Chapter VI) endorse ‘med-arb’ and contain a procedure for mediation that may
take place before the arbitral tribunal has been constituted, whereby a mediator may be
appointed by the SHIAC from its panel of mediators. The mediator may not be appointed
as the arbitrator, unless all parties agree, thereby reducing concerns of potential conflict
or unfairness that have from time to time been the subject of judicial review of awards
where ‘med-arb’ was conducted.

Secondly, the FTZ Arbitration Rules (Article 44(4)) expressly state that parties
may agree upon their own rules of evidence. While those rules must not contravene
the Chinese Civil Procedure Law or Arbitration Law, it is open for parties to adopt
international best practices, such as the International Bar Association Rules on the
Taking of Evidence in International Arbitration.

The FTZ Arbitration Rules are complemented by the designation of the Shanghai
Second Intermediate People’s Court (the Shanghai Court) to deal with court applications
in connection with arbitration pursuant to those rules, such as the seeking of interim
relief. The role of the court is in turn augmented by the Opinions on Judicial Review
and Enforcement of Arbitration Cases Applying China (Shanghai) Pilot Free Trade Zone
Arbitration Rules dated 4 May 2014, which establish procedures and timelines for such
applications, such as a 24-hour deadline for determining urgent preservation applications
and time limits for judicial reviews.

iii CIETAC - SHIAC/SCIA dispute after the CIETAC split

In our previous article, we reported that the CIETAC — SHIAC/SCIA split has since led
to a number of conflicting court decisions as to whether CIETAC Beijing or SHIAC/
SCIA should have jurisdiction where parties had agreed to arbitrate before CIETAC
Shanghai or CIETAC South China/Shenzhen. It appears, however, that clarity and unity
in judicial account is now just around the corner.

On 31 December 2014 (as it happened, the same day when CIETAC announced
that it has reconstituted its Shanghai and South China sub-commissions), the Shanghai
Court handed down a ruling® that SHIAC, instead of CIETAC, had jurisdiction over a
contractual dispute arising from a contract which contains an arbitration clause that the

2 Ni Laibao and Liu Donglian v. Soudal Investments Ltd (31 December 2014).
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parties agree to arbitrate before the CIETAC Shanghai sub-commission and confirmed
SHIAC’s position as an independent arbitral institution.

According to the Shanghai Court, the CIETAC Shanghai sub-commission was
established in 1988 through formal procedures and legitimately registered with the
bureau of justice of the Shanghai municipality and that on 17 April 2013, with proper
approvals from the Shanghai local authorities, the CIETAC Shanghai sub-commission
changed its name to SHIAC. However, despite this change of name, SHIAC continues
to accept cases where the parties have agreed to submit disputes to CIETAC Shanghai
sub-commission for arbitration.

The Shanghai Court further stated that in assessing the validity of an arbitration
clause, the applicable law is Article 16(2) of the PRC Arbitration Law, which requires (1)
an agreement to arbitrate, (2) a statement of the matters to be submitted to arbitration,
and (3) express designation of the arbitration commission. After being satisfied that
requirements (1) and (2) had been met, the court stated that:

The arbitration commission designated by said arbitration clause, i.e. ‘CIETAC Shanghai
Sub-commission’ (which has now changed its name to SHIAC), is an arbitration commission
duly established by law and is competent to accept cases and make awards according to the parties’
arbitration agreement. Therefore, the arbitration clause in this case is a valid arbitration clause.
The dispute between the parties in this case shall be administered by SHIAC as expressly agreed

in the arbitration clause.

Thus, this Shanghai Court decision clearly upheld the independence and legitimacy of
SHIAC.

Just a few days later, the Shenzhen Intermediate People’s Court (the Shenzhen
Court) also recognised the legitimacy and independence of SCIA to arbitrate in its
decision® by confirming that SCIA, instead of CIETAC, had jurisdiction where the
parties in dispute agreed in their contract to refer arbitration to the CIETAC South
China sub-commission and that SCIA is a duly registered arbitration commission.

On 2 March 2015, the SCIA reported that in a jurisdictional dispute between
Walmart and a land development company, the Shenzhen Court held that in relation to
an arbitration agreement providing for CIETAC South China sub-commission, the SCIA
(not CIETAC Beijing) is the arbitral institution chosen by the parties and has jurisdiction
over the dispute. More importantly, perhaps, is that the dispute first came before the
Beijing Second Intermediate People’s Court which declined to hear the dispute. Instead,
it held that the change of name from CIETAC South China sub-commission to SCIA
was valid and that jurisdictional disputes concerning the SCIA should be determined by
the Shenzhen courts under Chinese law.

According to SHIAC’s Arbitration Newsletter Issue 1 of 2015 and also SCIA’s
announcements, these court decisions follow a final opinion on such arbitration

agreements by the highest court in China, the SPC. On 4 September 2013, the SPC

3 Shandong Fuyu Lanshi Tires Co Ltd v. Shenzhen Nianfit Enterprise Development Co Ltd
(6 January 2015).
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published the The Supreme People’s Court Notice on Proper Hearing on Judicial Review
on Arbitration (Fa 2013 — 194 Hao) (Notice) which requested that all applications at
every court level in relation to the validity of arbitration clauses, revocation of arbitral
awards or setting aside of the enforcement of arbitral awards as a result of the CIETAC
jurisdictional disputes, should be considered by the Judicial Committee and reported to
the SPC. Thus, assuming that the Shanghai Court and the Shenzhen Court had followed
the SPC’s Notice and reported their cases to the SPC before making their decisions
(which is likely the case), it is fair to say that their decisions were rendered only after
consulting and obtaining approval from the SPC.

One may expect that CIETAC will not rest on this issue and, indeed, has
been voicing its protests. As we have seen, in diametrical opposition to the judicial
authorities, Article 6 of the 2015 Rules provides that arbitration agreements referring to
the sub-commissions shall be administered by CIETAC (Beijing). After all, why should
the SHIAC and SCIA, having declared their complete independence, and tribunal
constituted under their rules have standing to administer and jurisdiction to determine
disputes pursuant to arbitration agreements that so clearly and specifically refer disputes
to a sub-commission of CIETAC? It is indeed open for the SPC to overturn its previous
opinion. Nonetheless, it appears that CIETAC is fighting against the tide.

In any event, parties are well advised to clearly identify the arbitral institution
of their choice by clearly identifying the same by its current name (for example, not
CIETAC Shanghai Sub-Commission or CIETAC South China Sub-Commission) and
their rules in their arbitration agreements.

iv Foreign arbitrations seated in China

Given certain perceived restrictions under the PRC Arbitration Law, non-Chinese
foreign parties have been cautious about agreeing to administration of an arbitration
seated in China by a foreign arbitral institution, such as the ICC.

The SPC has now, in its recent decision published in April 2014,* expressed its
positive attitude towards foreign arbitral institutions by upholding the validity of an
arbitration agreement that provided for ICC arbitration in Shanghai. This decision
supports the SPC’s view that foreign arbitral institutions are permitted to administer
arbitrations seated in China.

Although this decision seems to have brought some good news to foreign parties,
it has not addressed perhaps a more important issue on the status of such award and
accordingly the enforceability of such award in China (the enforceability of an award
depending very much on whether it is ‘foreign’, ‘foreign-related’ or ‘domestic’, each of
which enjoy varying status and rights under Chinese law). It is anticipated that until
clear guidance has been issued by the Chinese authorities on this issue, the incentive
to agree to administration of a China-seated arbitration by a foreign arbitral institution
remains low.

4 Longlide Packaging Co Ltd v. BP Agnati SRL (dated 25 March 2013 and published in
April 2014).
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